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Introduction

Democracy, despite its inherent challenges,
remains indispensable for ensuring political
stability, individual freedoms, and institutional
accountability. Its two fundamental roles —
acting as a check on governmental authority
and providing a mechanism for the peaceful
transition of power — are central to the
sustenance of a just and equitable society.
However, democracy cannot function in a
vacuum; it necessitates a robust
constitutional framework that safeguards its
core tenets. A nation’s constitution must
embody the fundamental principles of
democratic governance, ensuring that power
is neither absolute nor unchecked, while also
adapting to the evolving socio-political
landscape. In the absence of such a
framework, democracy risks devolving into
authoritarianism, rendering its institutions
vulnerable to manipulation and its citizens
bereft of fundamental rights.

Bangladesh, since its inception in 1971, has
oscillated between democratic aspirations
and autocratic rule, with its constitutional
framework often serving as an instrument of
political consolidation rather than a guarantor
of public welfare. The country has endured a
tumultuous political trajectory, marked by
military coups, presidential authoritarianism,
and repeated failures of constitutional
machinery. The persistent struggle between
democracy and despotism has severely
undermined public trust in governance, as
successive  administration have wielded
constitutional provisions to entrench power
rather than uphold democratic integrity. The
2024 crisis — precipitated by mass student-led
protests against Sheikh Hasina’s government

— exposed the deep-seated fissures in
Bangladesh’s democratic structure. The
resignation and subsequent exile of the long-
serving Prime Minister not Signaled not only
the collapse of her administration but also to
the failure of the existing constitutional order
to provide a viable democratic framework.
One of the most glaring consequences of
constitutional inadequacy is the systematic
erosion of public rights. The right to free
expression, political participation, and judicial
recourse — cornerstones of any democratic
polity — have been routinely curtailed in
Bangladesh through legal ambiguities and
executive overreach. A constitution that fails
to enshrine and protect these rights
ultimately weakens democratic institutions
and alienates the citizenry from the political
process. In this context, the interim
government’s decision to embark on a
constitutional overhaul is not merely an
administrative necessity but a democratic
imperative. The evolving socio-political fabric
of Bangladesh demands a constitution that is
not only reflective of contemporary realities
but also resilient enough to prevent future
democratic backsliding.

As Bangladesh stands at a pivotal juncture,
the drafting of a new constitution offers an
unprecedented opportunity to rectify
historical  injustices, fortify democratic
principles, and institutionalize public rights as
non-negotiable tenets of governance. The
extent to which this process succeeds will
determine  whether Bangladesh finally
emerges as a stable democracy or continues
its cycle of political volatility and
constitutional dysfunction.

Successive governments of Bangladesh have



rather tried to dismantle the institutions such
as higher judiciary, the election commission,
the cabinet and the parliamentary
committees for self-serving reasons. For
example, they have strengthened their grip on
higher judiciary by exploiting the lack of legal
provisions on adequate qualification for
appointment in the higher judiciary, criterion
on elevation of High Court judges to the
Appellate Division, or appointment
requirements of the Chief Justice.
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Constitution

The Constitution of Bangladesh was framed
by the Constituent Assembly in 1972. This
Assembly was established under the
Constituent Assembly Order of 1972, which
was promulgated by the President of
Bangladesh. According to Article 4 of this
Order, the Assembly was composed of
members of the National and Provincial
Assemblies elected in 1970 and 1971. The task
of this Constituent Assembly was to draft a
constitution for the newly formed Republic of
Bangladesh. However, these assembly
members had been elected under Pakistan’s
Legal Framework Order of 1970 with the
mandate to bring about constitutional
reforms and to frame a constitution for
Pakistan, not for a sovereign Bangladesh.
Furthermore, the election campaigns of these
members revolved around the six-point
movement, focused on the distribution of
powers in a federal Pakistan. Thus, it is
reasonable to question whether the 1972
Constituent Assembly was truly
representative of the people’s will in post-
independence Bangladesh and whether it
legitimately exercised constituent power.

The 1972 or original constitution had
progressive provisions such as inclusion of
secularism among the fundamental principles
of state policy at a time when no other South
Asian country had such provisions. It also had
provisions that were ambitious (i.e. Article 77
on the office of Ombudsman), efficient
(Article 44 on the right to enforcement of
fundamental rights) and promising (Article 8
requiring interpretation of the constitution
and other laws in light of the fundamental
principles including socio-economic rights)—

such provisions were absent in the majority of
contemporary constitutions.

These do not mean that the 1972 constitution
was perfect. In particular, it contained a few
provisions inconsistent with the spirit of good
governance such as concentration of too
much power in the Prime Minister (Article 48,
55) and denial of free exercise of voting in the
parliament (Article 70). It, however, made
provisions for its amendment (Article 142)
which offered windows of opportunity for
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reflect later developments.

In terms of a constitutional journey,
Bangladesh, unfortunately, falls into the
wrong category of countries. Despite its
promising beginning, it has regressed on
many accounts in the last 50 vyears. As
outlined below, it has also largely failed to
reflect contemporary advances and to realize
institutional development as inspired or
instructed in the 1972 constitution.

Out of the 17 amendments done so far, only a
few—Ilike the 1 amendments (made to
ensure justice for victims of international
crimes) and the 12™ amendment (which
reinstituted  parliamentary  democracy)—
aimed at achieving pro-people reforms, while
others were mostly self-serving efforts
undermining the fundamental constitutional
principles. For example, the 4™ amendment
was made to establish a one-party autocratic
regime, and the 5" and 7" amendments were
orchestrated to legalise Martial Law rules.
Other amendments included insertion of
Islam as a state religion resulting in its
awkward co-existence with secularism (8"
amendment), denying safeguards to arrest in
cases of preventive detention (2™
amendment), repealing of the provisions for
non-party  caretaker  government  for
conducting free and fair election (15™
amendment).

Need for a New Constitution: Contemporary
Challenges

Throughout Bangladesh’s history and into the
present, student- and youth-led movements
have spearheaded efforts to influence
political change. Examples like the 1969 revolt
against Pakistani president Ayub Khan before
independence or the 1980s protests that lead



to the fall of military dictator Hussain
Mohammad Ershad in 1990 demonstrate the
Bangladeshi people’s evident commitment to
democracy. Unfortunately, these campaigns
failed to create lasting democratic stability.

In examining the quality of life for many
educated young people in Bangladesh
throughout Hasina’s rule, it makes sense that
they would lead efforts to challenge the
system. While Hasina oversaw a period of
rapid economic growth for Bangladesh, the
progress only manifested in exports and
foreign investments; it did not extend to the
middle- and working-class. Particularly
affected were college-educated citizens under
30 who struggled to find secure jobs. Almost
40% of those aged 15-29 were labeled as
NEET (“not in employment, education or
training”) in 2023, and college graduates
suffered higher unemployment rates than
their counterparts without a degree. Much of
their struggle to obtain employment can be
attributed to the patronage system that
rewarded those loyal to Hasina’s ruling party,
the Awami League (AL). Originally established
as a way to reward liberation fighters in the
war for independence, the quota system
became an avenue for Hasina and the AL to
consolidate power by placing loyalists in
positions of influence. Due to their anger over
their lack of economic opportunity and over
the manner in which they had witnessed the
government consistently and fervently
repressing political dissent, it is no surprise
that students in Bangladesh would want to
call for change.

According to Bangladeshi attorney and
professor of law Chaumtoli Huqg, “People were
united by economic discontent and a larger
fight against a fascist government, especially
after seeing the escalating egregious and
violent state repression against the
protestors.” Thus, when protestors stormed
Hasina’s residence on August 5, 2024 and
caused her to resign, it was an effort
championed by vast numbers of people.
Again, the Bangladeshi people displayed a
desire for democracy.

On a national level, the choice for leader of
the interim government (Nobel Peace
Laureate Mohammad Yunis) was accepted

without resistance. Crucially, two student
leaders from Dhaka University were
appointed to the cabinet of the interim
government. In a country where only 0.29%
of parliamentarians were under 30 in 2022,
this development represented a sharp
distinction from outcomes of historical
movements for democracy. These student
leaders will have a say in the restructuring of
Bangladesh’s democratic institutions. They
will have the power to reinforce their
demands.
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Provisions vs Reality
Human right is a wide spectrum that includes
various opportunities that human being
deserves to sustain and thrive in life. It is
state’s responsibility to assure access of all to
fundamental rights. But often the state faces
challenges from internal as well as external
sources in that pursuit. Bangladesh is quite a
new country with the credit of creating a
congenial environment for its citizens.
Nonetheless, over the years, the country has
gone through various natures of regimes and
had its own share of human rights violence.
However, the people of Bangladesh still
continue to fight for their economic and
political rights despite the fact that nearly 50
years have passed after the liberation war.
The country has thus far gone through several
segments of political, societal, and economic
changes to reach the situation of the present.
Beginning with the biggest loss of losing the
“Father of the Nation” in 1975 at the hands of
a few degraded military officers and political
personnel, the journey toward development
has been wrought with strife. Years of
nondemocratic military rule that followed
have crippled the nation; misuse of
constitutional provisions has deteriorated law
and order; economic turmoil has challenged
progress, and political instability caused
widespread violence. But the people, inspired
in the spirit of the liberation war and under
the protection of the constitution, always
raise their voices for their rights. The coalition
among people has allowed the toppling down
of oppressive governments in order to
establish a democratic state system.
Governance has often become infringed with
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immorality, but the courage to stand for one’s
rights never died off. However, even till today,
the country sees various forms of human
rights violations inflicted on its people just to
sustain the interest of a handful. With the
fast-moving world of the modern era, these
challenges are becoming more and more
vicious and difficult to tackle.

With two steps forward in Democracy Index
and one step backward in the Corruption
Perception Index, it is quite difficult to
ascertain the state of human rights protection
or violation in Bangladesh.

In 1996, the AL party led by Sheikh Hasina,
daughter of Bangabandhu Sheikh Mujibur
Rahman, came to power after the general
election. The new regime saw sporadic
incidents of violence, mainly caused by the
police, but also saw insurgency among tribal
groups in CHT brought under control through
the deployment of security forces, the
retransmission of some international news
networks, and more allowances provided for
academic research. The two most important
incidents that occurred during this period
were the signing of the CHT Peace accord
between the government and the main
political groups fighting for the rights of
indigenous people, and the provision of more
assurance to minority groups who were
victims of violence in the previous regime.
Despite this, there were increasing cases of
extrajudicial killings, police brutality, death in
custody, political violence leading to deaths,
and corruption within the legal process. In
2001, the BNP came to power again through a
coalition with the fundamentalist party Jamat-
i-Islami, and some non-secular parties aimed
to establish Bangladesh as a pro-Islamic state.
This period was marked by a series of bomb
blasts, including an attack in Ramna in 2001
while celebrating Bengali New Year, a bomb
blast in Udichi, an attack on Sheikh Hasina at a
rally in August 2004, and on SMAS Kibria on
January 27, 2005. These incidents
demonstrated that violence was growing in
Bangladesh, and the country’s deteriorating
law and order was failing to protect basic
human safety. According to an analysis by
Awami League in 2005, titled “Growing
Fanaticism and Extremism in Bangladesh,”

there were 34 bomb blasts between 1999 and
February 2005.

Both regimes in Bangladesh violated human
rights by using the Special Powers Act of 1974
to detain citizens without charges and by
controlling media through censorship. In
2007, a military-backed caretaker government
was installed, leading to concerns about
democracy and increasing cases of arbitrary
arrests, torture, and custodial killings. AL
came to power in 2009, and consecutively
won elections in 2014 and 2019.

Bangladesh’s laws and policies are derived
from the constitution, which is intended to
protect human rights.

The Constitution of Bangladesh, like many
other countries uses the technical term
"fundamental rights" to define a set of
"human rights" as guaranteed in our
Constitution. For Bangladesh, these comprise
a set of civil and political rights guaranteed in
Part Ill of the Constitution. Articles 26-47A are
those set of human rights in Bangladesh
which are protected by the Constitution by
ensuring judicial enforceability; they are
placed in the supreme law of the land as
having sanctity over all other laws of the
country. The rights enumerated in Part lll
ensures that they cannot be taken away by
the ordinary process of law making and that
these rights are placed beyond the reach of
executive and legislative authorities to act in
violation of them (Art 26).

Although most of the policies are formulated
accordingly, their practical implementation
often falls short of actual human rights
protection. As a signatory to the United
Nations Convention against Torture (UNCAT),
Bangladesh enacted the Torture and Custodial
Death (Prevention) Act in 2013. From 2013 to
2019, only 18 cases were filed under this act
in the High Court due to victim harassment
and threats from perpetrators. Additionally,
victims and their families were forced to
withdraw cases out of fear. Inactivity in filing
cases may be due to the lack of an adequate
legislative framework, low-level focus on
marginal perpetrators, laws that serve as
barriers to domestic proceedings, or general
issues of political will and judicial capacity.
The persistent gap between constitutional



provisions and their practical enforcement in
Bangladesh has led to significant human rights
violations and democratic deficits. Despite the
formal adoption of laws such as the Torture
and Custodial Death (Prevention) Act of 2013,
the lack of effective implementation
mechanisms has resulted in continued
impunity for perpetrators and a climate of
fear among victims. The expansive powers
granted by the Special Powers Act of 1974
have facilitated arbitrary detentions and
suppression of dissent, undermining the
fundamental freedoms enshrined in the
constitution. The 2007 installation of a
military-backed caretaker government further
exemplified the fragility of democratic
institutions, leading to widespread abuses and
the erosion of civil liberties. These systemic
issues underscore the critical need for
comprehensive constitutional reforms that
not only articulate fundamental rights but
also establish robust frameworks for their
protection and enforcement. Ensuring that
constitutional guarantees translate into
tangible realities for all citizens is imperative
for the establishment of a truly democratic
and just society.

Conclusion

As Bangladesh stands at a constitutional
crossroads, the ongoing efforts to frame a
new constitution must reflect the democratic
aspirations of its people and address long-
standing structural deficiencies. The historical
erosion of public rights, political repression,
and constitutional manipulation has
weakened democratic institutions and
diminished public trust. To ensure a durable
democratic future, the drafting committee
must prioritize transparency, inclusivity, and
accountability throughout the reform process.
The new constitution must enshrine
fundamental rights as inviolable, strengthen
the separation of powers, and establish
robust mechanisms for judicial independence
and institutional checks. Special attention
must be given to safeguarding the rights of
minorities, marginalized communities, and
dissenting voices — groups historically
neglected by constitutional protections. Public
participation should not be symbolic but
substantive, involving consultations across

diverse segments of society.
Furthermore, the drafting process must be
shielded from political opportunism, ensuring
that the constitution serves the nation rather
than any ruling entity. A forward-looking
constitutional framework, anchored in
democratic values and responsive to
contemporary realities, is essential for
restoring faith in governance and laying the
foundation for a resilient, rights-based
democracy in Bangladesh.
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