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Introduction

Every vyear, thousands of women are
trafficked across borders for sexual
exploitation.  Prostitution and  human
trafficking are often interconnected. Granted
that international forums and multilateral
organisations have defined human trafficking
consistently for some time, the most widely
accepted legal definition on record comes
from the UN Palermo Protocol (2000) (United
Nations Office of the High Commissioner for
Human Rights, 2000). It holds that any
recruitment, transportation, transfer,
harbouring, or receipt of persons by means of
coercion, fraud, abuse of power, or some
other improper means to achieve the will of
another for exploitation could be described as
human trafficking. (United Nations Office of
the High Commissioner for Human Rights,
2000). In 2022, India reported a 2.8% increase
in the number of trafficking cases (National
Human Rights Commission (India), 2024). The
world at large seems to have reached a
deplorable point where 61% of all trafficking
victims are female, and many are trafficked
specifically for sexual exploitation (United
Nations Office on Drugs and Crime, 2024).
While prostitution may easily be conceived
from a moralistic chauvinist point of view as
the dishonouring of one's womanhood, the
reality of human trafficking lays bare
overlapping vulnerabilities. The combined
impact of women's  gender-oriented
vulnerabilities and poverty, social inequality,
and discrimination all contribute to increasing
their susceptibility to trafficking. Migration
status, gender, and class are linked together
in various ways, all of which serve to make
women more vulnerable, especially those
migrants who have been forced into illegal
immigrant status because they lack legal
standing. International instruments such as
CEDAW (Office of the United Nations High
Commissioner for Human Rights, 1979)

articulate a strong normative mandate
requiring states to prevent trafficking in
human beings and to extend substantive
assistance to those who have been subjected
to it, yet the persistent gaps in
implementation make it clear that these
commitments do not reach many women who
lack citizenship, residence rights, or any
recognised legal status. Without citizenship,
trafficked women are steadily disconnected
from mainstream life, placed in situations
where they cannot assert entitlements or
seek institutional support and left exposed to
further exploitation at every stage of the
trafficking chain, and this layered vulnerability
calls for new viewpoints in both legal
approach and theory in order to deliver a
complete understanding and relief for
women.

Theoretical and Jurisprudential Approaches
to Prostitution and Migration

Within protest law theory, migrant sex
workers have historically fallen outside legal
protection because they are not treated as
full members of the political community,
which makes their treatment under the law
inconsistent and renders existing legal
safeguards of limited use in addressing their
needs. Saint Thomas Aquinas treats
prostitution as contrary to moral order and
believes that law should promote the
common good, with his views on sexual
relations being naturally tied to marriage and
reproduction, he considers the work of “rent
women” unlawful and subject to prohibition
to protect public morality (Parekh, 2021).
Immanuel Kant's ethical system is based on
treating individuals as ends in themselves,
never merely as means. Therefore,
prostitution degrades human dignity and with
it the intrinsic worth of human beings into
objects for others' sexual pleasure that
transgresses their own values. In contrast,
consequentialist philosophers such as John



Stuart Mill's Harm Principle prioritise social
outcomes and justify state intervention on the
grounds that one person harms another
(Tunick, 2023). This principle supports
protecting individuals from exploitation and
violence, decriminalising consensual sex work,
and  ensuring  basic  harm-prevention
measures, though these debates have grown
more complex with the influence of
contemporary feminist theory.

Radical feminists interpret prostitution as
fundamentally oppressive and rooted in male
domination,  while Marxian  feminists
understand it as a form of exploitation
comparable to other labour structured by
capitalism (Gerassi, 2015); in contrast, liberal
feminists emphasise autonomy and argue that
sex work can express personal agency (Mesce,
2020). For migrant women, though, the
economic and legal environment and social
relations drastically limit the chance of
choosing freely. Here, Hannah Arendt's
concept of the "right to have rights" is crucial,
which shows that women without legal status
lack the basic protections that allow
individuals to be recognised as rights-bearing
members of a political community (Cotter,
2005). As such, they become trapped
between cracks without nationality or
membership in any country's political
community, denied all fundamental rights.
Migrant women are often the most
vulnerable to sex trafficking, and this
vulnerability intensifies when gender, class,
and legal identity intersect, so as Kimberlé
Crenshaw’s idea of intersectionality shows,
women who are marginalised as migrants, the
poor, and the undocumented face
overlapping and compounded forms of
oppression (Crenshaw, 1991).

Although philosophical debates about sex’s
autonomy abound, the actual life of sex
workers tells a tale of coercion, laws that cast
them into marginality and the rights which are
refused them so that it is necessary to have
humanitarian regard, including legal
mechanisms reflecting human values and the
present.

An Overview of the Global Models of
Prostitution and Its Effect on Migrants
Worldwide, prostitution is regulated through
three primary legal models, each producing
different outcomes for those who work in the

industry and, to a significant extent, for
migrants involved in it. A fourth approach also
exists, retaining many criminal penalties and
operating as a residual category before the
courts, where fines and sanctions continue to
accumulate each year and impose especially
heavy burdens on undocumented migrants.
Across all these frameworks, the systems used
to administer and enforce such laws often
prove costly, and, despite hopes that
legalisation will create more stable and
replicable structures, significant challenges
remain. In particular, restrictive immigration
regimes may become the largest barrier to
achieving full decriminalisation, limiting the
practical benefits these models are expected
to deliver (Purim, 2024). Migrant sex workers
lacking legal residence encounter significant
harms, since exclusion from formal
protections channels them into concealed and
highly dependent labour arrangements that
intensify their vulnerability and restrict their
activities to precarious local networks offering
minimal stability, institutional support, or
avenues for lawful redress.

Decriminalisation removes all criminal
penalties for consensual adult sex work and
treats it as a lawful occupation, allowing sex
workers to claim ordinary labour rights such
as safe working conditions, fair contracts, and
access to social protection for work-related
injuries or illness. Take the example of the
Netherlands and New Zealand (Global
Network of Sex Work Projects, 2019). It also
creates a safer working environment but does
not make the workplace more authentic or
healthy living anywhere else, though. For
migrant sex workers without legal residency,
these advantages often remain inaccessible
because their lack of status prevents them
from entering regulated sectors or claiming
the protections available to citizens, and this
exclusion can also fuel the growth of
unregulated markets and, as seen in several
jurisdictions, contribute to an increase in
human trafficking.

Criminalisation, used in countries like China
and India, fails to reduce prostitution and
instead pushes sex workers into concealed
and unsafe settings where they face greater
violence and reduced protection with
heightened health risks of HIV and other
infections (Sex Workers & Allies Network &



Yale Global Health Justice Partnership, 2020).
Sex workers also take on some of that
criminality. What used to be their own affairs
under the terms of a contract beneath the law
can now very easily go unheard or
unreported, and in this way, the
criminalisation model consistently fails to
offer protection, reduce exploitation, or
achieve its intended goals.

The Nordic model focuses on reducing
demand by criminalising buyers rather than
sellers, allowing sex workers to avoid direct
punishment while directing legal sanctions
toward those who exploit or profit from their
labour. In force in countries such as Sweden
and Norway, it includes "exit support"
programmes for individuals who wish to leave
the business (Cox, 2021). This way it may
reduce street prostitution, but it is also
criticised for banishing sex work into a dark
and hidden world where there are few
guarantees of safety. Migrant sex workers
without legal standing face increased risks
under the Nordic model, as immigration laws
often make their presence and professional
activities illegal rather than protecting them;
if they are apprehended, then deportation
awaits.

All three models share the same problem with
migrants; legal status and rights are still
contingent upon citizenship. Immigrant and
undocumented sex workers are routinely
denied social security, labour protections, and
avenues for redress in court. This conflicts
with international standards and the Rantsev
judgement, where the European Court of
Human Rights held the state responsible for
failing to protect a trafficked non-citizen
woman (Rantsev v Cyprus and Russia).
Protecting sex workers' rights ultimately
depends less on the universal human dignity
found in those principles of international law
and more upon whether they have legal
papers or not. As citizenship is not just
essential to justice and safeguards for
migrants working in sex industries, it plays an
important role for all workers everywhere.
Legal Status of Prostitution and Trafficking in
India

Across much of Indian society, prostitution is
morally stigmatised, producing sustained
discrimination and exclusion that deprive sex

workers of rights or services to which every
Indian is entitled (Sampada Gramin Mahila
Sanstha (SANGRAM) and VAMP, 2008).
Reports suggest that in India, around four
women are pushed into prostitution every
hour, three of them against their will, and
according to data, 95% of trafficked persons
in India are forced into prostitution, with the
recent NCRB listing a total of 6,616 human
trafficking cases as registered in India, out of
which trafficking for the sex trade is the
highest in numbers (Najar, 2021). In India, The
Immoral Traffic (Prevention) Act , 1956, is the
principal law governing prostitution. It
criminalises activities like brothel-keeping,
pimping, and public solicitation, but unlike
other countries’ legislation, it does not outlaw
prostitution itself. This is an aim to protect
victims of trafficking and exploitation.
Meanwhile, living as prostitutes in the codes
of law gives them no protection against any
attacks. It happens altogether without being
regulated, and the sex industry, therefore, is
still open to abuse, even though it seems that
virtually everyone else can enjoy labour rights
and legal protections in modern India
(G.Anilkumar, 2025).

Sex workers are entitled constitutionally to
equality (Article 14), freedom from
discrimination (Article 15); the right to life and
dignity (Article 21); freedom in choice of
occupation (Article 19(1)(g)); and also, human
trafficking or enforced labor (Article 23)
warrants protection. Judgments of the courts
gradually recognised sex work as a profession
and focused on protecting sex workers’
dignity and fundamental rights. One of the
most significant cases in this trajectory was
when the case of (Kajal Mukesh Singh And Ors
v. State of Maharashtra, 2020) affirmed that
voluntary sex work is not illegal. That sex
workers should not be arbitrarily arrested or
evicted was also upheld by the judgment. In
2022, the Budhadev Karmaskar judgment set
out detailed directions for protecting sex
workers from rights violations, including
restricting media disclosure of identities,
ensuring medical care after attacks, and
penalising police officers who commit
violence. (Budhadev Karmaskar V. State of
West bengal , 2022).



Despite progressive rulings, migrant sex
workers in India continue to suffer severe
stigma, social exclusion, and neglect by
institutions, which diminishes their ability to
access justice or welfare. Although the law
has changed to make the distinction between
voluntary sex work and forced exploitation,
current social attitudes and the uncertainty of
the law make this marginalised group
genuinely weak (Kempadoo, 2017). Therefore,
it is important to enhance legal protections,
consciousness and praxis for people who need
protection generally, while at the very bottom
of society are sex workers.

Migrant Sex Workers in India and their
Vulnerability

Migrant women in India who work as
prostitutes face a triple paralysis: legal, social
and economic. The migration of Indian sex
workers with the accelerated globalisation
that occurred as certain nations, such as
Pakistan, forced them to withhold their
services and jump national borders, thereby
making it easier for criminal elements like
traffickers to recruit them (Kempadoo, 2017).
Many women are recruited with expectations
of higher earnings in major commercial
centres, yet the debts imposed by traffickers
absorb most of their income and place them
in arrangements where prices are set
unilaterally, repayment schedules are opaque,
and financial obligations expand in ways that
restrict their ability to leave or negotiate
better conditions (Dr. Sanya Khan, 2024).
India functions simultaneously as a source,
transit point, and destination for several
forms of human trafficking, with the largest
proportion occurring within its own borders,
creating circumstances in which
undocumented migrants enter  highly
constrained labour settings and experience
further  exclusion  within  the  social
environments where they attempt to settle
(Joffres, 2008). Prejudice, in terms of their
access to rights and services, remains a grave
obstacle for sex workers. And it's even more
dangerous for migrant sex workers, who are
typically without residence records, speak
little or no local language and don't realise
that they can ask for protection from the
public health authorities (Sampada Gramin

Mahila Sanstha (SANGRAM) and VAMP,
2008). Established social attitudes have
branded them as morally corrupt people and
left them open to abuse; thus, it is less likely
the police will come to help them. Their
uncertain and often undocumented status lets
authorities use immigration and policing laws
to detain or deport them, creating a constant
fear of removal that, as Nicholas de Genova
explains through the idea of deportability,
places undocumented migrant sex workers in
insecurity and invisibility where exploitation
becomes easier and protection nearly
impossible (Eriksen, 2024). This not only
impacts their health care but also puts them
at increased risk from HIV/AIDS, and they're
also subject to more discrimination (Kumar,
2020). In addition, the women find
themselves at risk of social exclusion.
Ultimately, their difficulties are deepened by
economic insecurity, stigma, and lack of
citizenship, which limits access to legal
protection and makes citizenship a key
boundary  between  vulnerability and
protection in Indian society.

Citizenship as a Tool for Exclusion

The foundational status of citizenship in India
establishes an individual's civil, political and
social rights, determining the level of legal
protection one has access to, how one
participates in governance, and what welfare
opportunities are available (Vanamala, 2023).
Civil rights include: equal treatment under
law; the security and sanctity of one's person;
freedom of thought, expression, conscience
and religion; and freedom to participate in
cultural activities which engage them socially
or politically. Hannah Arendt tells us what it
means to be stateless (Cotter, 2005). For such
persons are outside the law's protection and
thus ineligible for its benefits or recognition;
everything they do is illegal. Migrant sex
workers thus experience both legal and social
marginalisation, which leaves them without a
sense of belonging within the city where they
work or live.

The 1955 Citizenship Act identifies who can
become a citizen of India and bars illegal
aliens indirectly, subjecting them to detention
and deportation under regulations such as the
Foreigners Act or the Passport (Entry into



India) Act. Yet citizens possess constitutional
guarantees, including fair treatment (Article
15), the right to be free from discrimination,
the right to engage in any profession (Article
19(1)(g)), and safeguards against forced
labour and trafficking in persons (Article 23).
For example, in the Delhi High Court case
Chetan Dutt v. Union of India, officials in
effect arrested many accredited Indian
citizens who lacked documents and made
them illegal aliens because their facial
characteristics seemed to indicate (wrongly)
that they were from other countries (Kapur,
2007). This is an especially acute problem for
migrant sex workers who are often without
permanent addresses, family backing, or
papers of any kind; as such, they remain in
constant danger if they leave sheltered areas,
which offer even a measure of protection
from arrest by authorities.

In Budhadev Karmaskar v. State of West
Bengal, the Supreme Court mandated the
issuance of an identity card for marginalised
groups. Although the UIDAI system provides
identification to many residents, refugees
continue to receive no formal certification
(Budhadev Karmaskar v. State of West Bengal,
2022). Aadhaar’s strict requirement of a fixed
address excludes individuals whose lives are
mobile or unstable, and courts have clarified
that documents such as Aadhaar or voter IDs
cannot be treated as proof of citizenship (SCC
Online, 2025). Therefore, this reveals deeper
and wider failings within current identity
paradigms.

Migrant sex workers' lack of certain measures,
such as valid certificates, food and clothing
allowances, and the right to schooling or
welfare services, easily leads to this. They are
in society, both affected and unstable -
legally, they do not exist at all. This invisibility
reproduces what Arendt called “the
deprivation of a place in the world”, where
individuals are deprived not only of rights but
of the very capacity to be recognised as
rights-bearing subjects (Cotter, 2005). For
relief from such wrongs, we must move
forward by extending justice and protection
to all who live outside formal boundaries.
Conclusion and suggestions

Non-citizens must also be able to claim
protection against job discrimination, whether
in the workplace or in the provision of medical
care. It needs regular programmes of legal
information and provision of confidential
complaint channels to protect against
exploitation, harassment and physical assault.
Introducing temporary work-based residency
permits for migrant sex workers that allow
them to live and work legally in India without
the threat of deportation. Tailored awareness
programmes for different migrant
communities will provide better access to
social and legal resources. Police officers
should receive structured training on human
trafficking, labour rights, and human rights
law, combined with accountability
mechanisms, so enforcement protects rather
than punishes migrant sex workers. More
fundamentally, migrant sex workers who lack
citizenship  require reliable access to
reproductive and sexual health services that
are affordable and user-directed, along with
stronger repatriation mechanisms and
formally  structured  workplace  safety
standards that function as essential
safeguards. When implemented together,
these measures create a more coherent and
humane framework of law and rights that
aligns domestic regulation with international
human rights standards while extending
meaningful protection to economically and
socially marginalised groups.
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